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AUTHORITY: 12 U.S.C. 1 et seq. and 93a. 

SOURCE: 59 FR 54798, Nov. 2, 1994, unless 
otherwise noted. 

§ 16.1 Authority, purpose, and scope. 
(a) Authority. This part is issued 

under the general authority of the na-
tional banking laws, 12 U.S.C. 1 et seq., 
and the OCC’s general rulemaking au-
thority in 12 U.S.C. 93a. 

(b) Purpose. This part sets forth rules 
governing the offer and sale of securi-
ties issued by a bank. 

(c) Scope. This part applies to offers 
and sales of bank securities by issuers, 
underwriters, and dealers. 

§ 16.2 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a) Accredited investor means the same 

as in Commission Rule 501(a) (17 CFR 
230.501(a)). 

(b) Bank means an existing national 
bank, a national bank in organization, 
or a Federal branch or agency of a for-
eign bank. 

(c) Commission means the Securities 
and Exchange Commission. When used 
in the rules, regulations, or forms of 
the Commission referred to in this 
part, the term ‘‘Commission’’ shall be 
deemed to refer to the OCC. 

(d) Dealer means the same as in sec-
tion 2(12) of the Securities Act (15 
U.S.C. 77b(12)). 

(e) Exchange Act means the Securities 
Exchange Act of 1934 (15 U.S.C. 78a 
through 78jj). 

(f) Insured depository institution means 
the same as in section 3(c)(2) of the 
Federal Deposit Insurance Act (12 
U.S.C. 1813(c)(2)). 

(g) Investment grade means the issuer 
of a security has an adequate capacity 

to meet financial commitments under 
the security for the projected life of 
the asset or exposure. An issuer has an 
adequate capacity to meet financial 
commitments if the risk of default by 
the obligor is low and the full and 
timely repayment of principal and in-
terest is expected. 

(h) Issuer means a bank that issues or 
proposes to issue any security. 

(i) Nonconvertible debt means a gen-
eral obligation of the bank, whether 
senior or subordinated, that is not con-
vertible into any class of common or 
preferred stock or any derivative there-
of. 

(j) OCC means the Office of the 
Comptroller of the Currency. 

(k) Person means the same as in sec-
tion 2(2) of the Securities Act (15 U.S.C. 
77b(2)) and includes a bank. 

(l) Prospectus means an offering docu-
ment that includes the information re-
quired by section 10(a) of the Securities 
Act (15 U.S.C. 77j(a)). 

(m) Registration statement means a fil-
ing that includes the prospectus and 
other information required by section 7 
of the Securities Act (15 U.S.C. 77g). 

(n) Sale, sell, offer to sell, offer for sale, 
and offer mean the same as in section 
2(3) of the Securities Act (15 U.S.C. 
77b(3)). 

(o) Securities Act means the Securities 
Act of 1933 (15 U.S.C. 77a through 77aa). 

(p) Security means the same as in sec-
tion 2(1) of the Securities Act (15 U.S.C. 
77b(1)). 

(q) Underwriter means the same as in 
section 2(11) of the Securities Act (15 
U.S.C. 77b(11)). Commission Rules 137, 
140, 141, 142, and 144 (17 CFR 230.137, 
230.140, 230.141, 230.142, and 230.144) 
(which apply to section 2(11) of the Se-
curities Act) apply to this part. 

[59 FR 54798, Nov. 2, 1994, as amended at 73 
FR 22243, Apr. 24, 2008; 77 FR 35258, June 13, 
2012] 

§ 16.3 Registration statement and pro-
spectus requirements. 

(a) No person shall offer or sell, di-
rectly or indirectly, any bank issued 
security unless: 

(1) A registration statement for the 
security meeting the requirements of 
§ 16.15 of this part has been filed with 
and declared effective by the OCC pur-
suant to this part, and the offer or sale 
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is accompanied or preceded by a pro-
spectus that has been filed with and de-
clared effective by the OCC as a part of 
that registration statement; or 

(2) An exemption is available under 
§ 16.5 of this part. 

(b) Notwithstanding paragraph (a) of 
this section, securities of a bank may 
be offered through the use of a prelimi-
nary prospectus before a registration 
statement and prospectus for the secu-
rities have been declared effective by 
the OCC if: 

(1) A registration statement includ-
ing the preliminary prospectus has 
been filed with the OCC; 

(2) The preliminary prospectus con-
tains the information required by 
§ 16.15 of this part except for the omis-
sion of information with respect to the 
offering price, underwriting discounts 
or commissions, discounts or commis-
sions to dealers, amount of proceeds, 
conversion rates, call prices, or other 
matters dependent upon the offering 
price; and 

(3) A copy of the prospectus as de-
clared effective containing the infor-
mation specified in paragraph (b)(2) of 
this section is furnished to each pur-
chaser prior to or simultaneously with 
the sale of the security. 

(c) Commission Rule 174 (17 CFR 
230.174—Delivery of prospectus by deal-
ers; Exemptions under section 4(3) of 
the Act) applies to transactions by 
dealers in bank issued securities. 

§ 16.4 Communications not deemed an 
offer. 

(a) The OCC will not deem the fol-
lowing communications to be an offer 
under § 16.3 of this part: 

(1) Prior to the filing of a registra-
tion statement, any notice of a pro-
posed offering that satisfies the re-
quirements of Commission Rule 135 (17 
CFR 230.135); 

(2) Subsequent to the filing of a reg-
istration statement, any notice, cir-
cular, advertisement, letter, or other 
communication published or trans-
mitted to any person that satisfies the 
requirements of Commission Rule 134 
(17 CFR 230.134); 

(3) Subsequent to the filing of a reg-
istration statement, any oral offer of 
securities covered by that registration 
statement; 

(4) Subsequent to the filing of a reg-
istration statement, any summary pro-
spectus that is filed as a part of that 
registration statement and satisfies 
the requirements of Commission Rule 
431 (17 CFR 230.431); 

(5) Subsequent to the effective date 
of a registration statement, any writ-
ten communication if it is proved that 
each recipient of the communication 
simultaneously or previously received 
a written prospectus meeting the re-
quirements of section 10(a) of the Secu-
rities Act (15 U.S.C. 77j(a)) and § 16.15 of 
this part that was filed with and de-
clared effective by the OCC; 

(6) A notice of a proposed unregis-
tered offering that satisfies the re-
quirements of Commission Rule 135c (17 
CFR 230.135c); and 

(7) A communication that satisfies 
the requirements of Commission Rule 
138 or 139 (17 CFR 230.138 or 230.139). 

(b) The OCC may request that com-
munications not deemed an offer under 
paragraph (a) of this section be sub-
mitted to the OCC. 

(c) The OCC may prohibit the publi-
cation or distribution of any commu-
nication not deemed an offer under 
paragraph (a) of this section if nec-
essary to protect the investing public. 

§ 16.5 Exemptions. 
The registration statement and pro-

spectus requirements of § 16.3 of this 
part do not apply to an offer or sale of 
bank securities: 

(a) If the securities are exempt from 
registration under section 3 of the Se-
curities Act (15 U.S.C. 77c), but only by 
reason of an exemption other than sec-
tion 3(a)(2) (exemption for bank securi-
ties), section 3(a)(11) (exemption for 
intrastate offerings), and section 
3(a)(12) of the Securities Act (exemp-
tion for bank holding company forma-
tion). 

(b) In a transaction exempt from reg-
istration under section 4 of the Securi-
ties Act (15 U.S.C. 77d). Commission 
Rules 152 and 152a (17 CFR 230.152 and 
230.152a) (which apply to sections 4(2) 
and 4(1) of the Securities Act) apply to 
this part; 

(c) In a transaction that satisfies the 
requirements of § 16.7 of this part; 

(d) In a transaction that satisfies the 
requirements of § 16.8 of this part; 
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